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Appearances: California Teachers Association by Charles R
Gust af son, Attorney, for Buena Park Teachers Associ ation,
CTA/ NEA; At ki nson, Andel son, Loya, Ruud & Ronmpo by Janes C. Rono,
Attorney, for Buena Park School District.
Before Blair, Chair, Garcia and Carlyle, Menbers.
DECI SI ON

GARCI A, Menber: This is an appeal froma Public Enpl oynment
Rel ati ons Board (Board) agent's dism ssal (attached) of Buena
Park Teachers Association, CTA/NEA's (Association) charge
al l eging that the Buena Park School District (D strict) insisted
to inpasse on an illegal contract provision; conduct alleged to
vi ol ate the Educational Enploynment Rel ations Act (EERA) section

3543.5(a), (b) and (c).' Reviewof the entire file and case |aw

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent (Gode.. EERA section 3543.5 states, in pertinent
part:

It shall be unlawful for a public schoo
enpl oyer to do any of the foll ow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere, wth, restrain, or coerce



| eads us to conclude that the Association failed to establish a
prima facie case. Therefore, we affirmthe Board agent's
di sm ssal
EACTS
In essence, the charge is nmade that a negotiated contract
provi sion has becone ill egal because.an appel l ate court decision

California Teachers Assn. v. Governing Board of lLancaster School
District (1991) 229 Cal.App.3d 695 [280 Cal.Rptr. 286]

(Lancaster) could be interpreted to nean that Education Code

section 450282 mandates that years of training and years of

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynent or reenploynent.

(b) Deny to enpl oyee organizations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.

2Educat i on Code section 45028 st ates:

(a) Effective July 1, 1970, each person enpl oyed
by a district in a position requiring certification
qualifications, except a person enployed in a position
requiring adm nistrative or supervisory credentials,
shall be classified on the salary schedule on the basis
of uniformallowance for years of training and years of
experience. Enployees shall not be placed in different
classifications on the schedule, nor paid different
salaries, solely on the basis of the respective grade
| evel s in which such enpl oyees serve.

In no case shall the governing board of a school
district draw orders for the salary of any teacher in
violation of this section, nor shall any superintendent
draw any requisition for the salary of any teacher in
viol ati on thereof.



experience are to be the sole and unconditioned factors

consi dered when placing teachers on a salary scale and noving
themon the scale. Wile the District gave teachers salary scale
credit for years of prior experience, the agreenent also

contai ned a provision which gave anhiversary increments for years

of service in the District and the "outside" service was not

counted toward the anniversary increnments. The Association
alleges that denial of credit is an illegal application of
- Educati on Code section 45028 under Lancaster, and that insistence
on the provision to inpasse is therefore unlawful.
DI SCUSSI ON
The Board agent dism ssed the charge because EERA section

3543.2(d)?® al |l ows Educétion Code section 45028 to be overridden

This section shall not apply to teachers of
speci al day and evening classes in elenentary school s,
teachers of special classes for elenmentary pupils,
teachers of special day and evening high school classes
and substitute teachers.

~(b) It is not a violation of the uniformty
requi renment of this section for a district, with the
agreenent of the exclusive representative of
certificated enployees, if any, to grant any enpl oyee
hired after a locally specified date differenti al
credit for prior years of experience or prior units of
credit for purposes of initial placenent on the
district's salary schedul e.

This subdivision is declaratory of eXisting | aw.
3Section 3543.2(d) states:

Not w t hst andi ng Section 45028 of the
Educati on Code, the public school enployer
and the exclusive representative shall, wupon
the request of either party, neet and
negoti ate regarding the paynent of additional
conpensati on based upon criteria other than

3



by agreenent in cases of additional conpensation (in the form of

anni versary increnents) and because Mayer v. Board of Trustees

(1980) 106 Cal . App.3d 476 [165 Cal .Rptr. 655] (Myer) permts
reasonabl e qualifications, limts or nodification of Education
Code section 45028 factors when uniformy applied to al
t eachers.

Section 3543.2(d) nakes a specific reference to Education
Code section 45028.and clearly permts override. Educati on Code
section 45028 cane into being in 1969 and EERA section 3543. 2(d)
in 1983. Since it is-reasonable to interpret the anniversary
increments to répresent addi tional conpensation for service to
the District and the Legislature clearly intended to authorize
the parties to override Education Code section 45028 in such
cases there is no illegal waiver of the benefits of Education
Code section 45028.

Both of the previously cited appellate decisions rely on a

California Suprenme Court decision, Palos Verdes Faculty_Assn. V.

Pal os Verdes Peninsula Unified Sch. Dist. (1978) 21 Cal.3d 650

[147 Cal . Rptr. 359] (Palos Verdes) for support.

Therefore we nust review and interpret the cited cases to
det ermi ne whet her the Association has established an illega
~application of Education Code section 45028 to sustain the

charge. The cited appellate cases nove in opposite direction

years of training and years of experience.

| f the public school enployer and the

excl usive representative do not reach nutual
agreenent, then the provisions of Section
45028 of the Education Code shall apply.

4



when they consider whether Education Code section 45028 factors
of experience and training can be qualified or limted in
application. Lancaster |l eans toward the view that years of
training and years of experience, unnodified by limts,
gualifications or standards, are the sole deterninants-of

pl acenent on a sal ary schedul e. ygygL.leans toward the view that
gual i fications, including those that are subjective in nature,
can condition training or experience for placenent on a salary

schedul e. Palos Verdes makes it clear that years of training and

years of experience are the nost inportant determ nants of
pl acenment on a salary schedul e however, both nmay be |imted and
qual i fied under standards that are uniformy applied when a

district gives credit for training or experience. Pal os Ver des

recogni zes Education Code section 45028 was anended in 1969 to
nmove away from a subjeptive standard of "reasonabl eness" that
could be applied to individual teachers or groups of t eachers.
This case adopted the view that teachers were to be classified by
years of training and/or years of experience as the basic
'deterninants of'placenent on a salary schedule. However, the
Suprenme Court left roomfor district managenent to |limt the
amount of credit given for training and experience and to adopt
standards of quality that training and experience nust achieve to

qualffy for credit. (Palos Verdeé, p. 661, fn. 6.). District

managenent can qualify and/or limt credits so l ong as the
standards and limts that condition the credits are uniformy

applied to all teachers.



VWil e the appellate decisions in the First and Fourth
Districts nove in the opposite direction when interpreting the

Suprenme Court decision in Palos Verdes we believe Lancaster

strays further off course and cannot be the basis for declaring
the District's application of Education Code section 45028 to be
illegal. Since the Association has failed to denpnstrate a prinma
facie case of insistence to inpasse on an illegal contract
provision, the Board agent was correct in refusing to issue a

conpl ai nt. - ORDER

Based upon our review of the statutes, pertinent case |aw
and the entire record in this case, the Board affirns DI SM SSAL
of the charge filed by the Buena Park Teachers Associ ati on,

CTA/ NEA agai nst the Buena Park School District.

Chair, Blair and Menber Carlyle joined in this Decision.



_ STATE OF CALIFORNIA ' PETE WILSON. Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Los Angeles Regional Office
3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213) 736-3127

July 8, 1993

Charles R Gustafson, Esq.
California Teachers Associ ation
P.Q Box 92888

Los Angel es, California 90009

Re: DI SM SSAL AND REFUSAL TO | SSUE COVPLAI NT, Unfair
Practice Charge No. LA-CE-3310, Buena Park Teachers
Associ ation, CTA/NEA v. Buena Park School District

Dear M. Custafson:

In the above-referenced charge, filed on May 18, 1993, the Buena
Park Teachers Associ ation, CTA/NEA (Association) alleges that the
Buena Park School District (District) insisted to inpasse on an
illegal contract provision. This conduct is alleged to violate
Gover nnent Code sections 3543.5(a), (b) and (c) of the

Educati onal Enpl oynent Rel ati ons Act (EERA).

| indicated to you, in ny attached letter dated June 23, 1993,

that the above-referenced charge did not state a prima facie >
case. You were advised that, if there were any factual

i naccuracies or additional facts which would correct the

deficiencies explained in that letter, you should amend the

charge. You were further advised that, unless you anended the

charge to state a prima facie case or wwthdrew it prior to July

7, 1993, the charge woul d be di sm ssed.

On July 7, 1993, you filed a First Anrended Charge. The anended
charge contains no additional facts, but it cites the case of
California Teachers Assn, v. Governing Board (1991) 229
Cal . App. 3d 695, 701 [280 Cal .Rptr. 286], for the proposition that
under Education Code section 45028 salary classification "nust
proceed wholly on a uniformbasis for years of training and
experience." In the same case, however, it is acknow edged that
under Governnent Code section 3543.2(d) there may be "additiona
conpensation based upon criteria other than years of training and
years of experience." (ld. at 705, enphasis in the original.)

In the present case, the anniversary increnent provision provides
addi ti onal conpensation (an "increnent") on the basis of an event
(an "anniversary") that is not identical to years of "training"
or years of "experience." | have still found no authority that
directly supports the proposition that such an anniversary
increment provision is necessarily illegal and non-negoti abl e.




Warning Letter

LA- CE- 3310
June 23, 1993
Page 2

i npasse on or about January 19, 1993.°2

Based on the facts stated above, the charge does not state a
prima facie violation of the EERA, for the reasons that follow

Educati on Code section 45028 provides in part that credential ed
school district enployees "shall be classified on the salary
schedul e on the basis of uniformallowance for years of training
and years of experience." Government Code section 3543.2(d) of
t he EERA, however, provides as foll ows:

Not wi t hst andi ng Secti on 45028 of the
Educati on Code, the public school enployer
and the exclusive representative shall, upon
the request of either party, neet and

negoti ate regardi ng the paynent of additional
conpensati on based upon criteria other than
years of training and years of experience.

| f the public school enployer and the

excl usive representative do not reach nutual
agreenent, then the provisions of Section
45028 of the Education Code shall apply.

The charge cites no authority for the proposition that an

anni versary increnent provision is illegal and non-negotiable
‘under Education Code section 45028 and Covernnment Code section
3543.2(d), and | have found no such authority. On the contrary,
a Court of Appeal approved a salary schene with an anniversary
increment feature in Mayer v. Board of Trustees (1980) 106
Cal . App.3d 476 [165 Cal.Rptr. 655], where one of the issues was
whet her an enpl oyee coul d be denied an anniversary increnent
because of unsatisfactory performance. The Association itself
apparently has not always believed that the anniversary increnent
provision is illegal and non-negotiable, since it agreed to the
provision in the previous collective bargai ning agreenent. It

t herefore cannot be said that the charge nakes a prima facie
showing that the District's alleged insistence to inpasse on the
anni versary increment provision violated the EERA

For these reasons the charge, as presently witten, does not

- state a prinma facie case. If there are any factual inaccuracies
in this letter or additional facts which would correct the
deficienci es expl ai ned above, please anend the charge. The

Apparent|ly neither party has requested an inpasse
determ nati on from PERB



Warni ng Letter

LA- CE- 3310
June 23, 1993
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amended charge shoul d be prepared on a standard PERB unfair
practice charge form clearly |abeled Eirst Amended Charge,
contain all the facts and all egations you wish to nake, and

be signed under penalty of perjury by the charging party. The
anended charge nust be served on the respondent and the origina

proof of service nust be filed with PERB. |If | do not receive an
anmended charge or withdrawal fromyou before July 7, 1993, |

shall dism ss your charge. |If you have any questions, please
call nme at (213) 736-3127.

_Si nﬁ:e_‘rely, 71

i

Thomas J. Allen
Regi onal Attorney



STATE OF CALIFORNIA . PETE WILSON. Governor

'PUBLIC EMPLOYMENT RELATIONS BOARD

hg,

Los Angeles Regional Office
3530 Wilshire Blvd., Suite 650
Los Angeles, CA 90010-2334
(213)736-3127 '

June 23, 1993

Charles R Custafson, Esq.
California Teachers Association
P.O Box 92888

Los Angel es, California 90009

Re: WARNI NG LETTER, Unfair Practice Charge No. LA-CE-3310,

Buena Park Teachers Association, CTA/ NEA v. Buena Park
School District

Dear M. Gust af son:

In the above-referenced charge, filed on May 18, 1993, the Buena
Park Teachers Association, CTA/NEA (Association) alleges that the
Buena Park School District (D strict) insisted to inpasse on an
illegal contract provision. This conduct is alleged to violate
Gover nment Code sections 3543.5(a), (b).and (c) of the

Educati onal Enpl oynment Rel ati ons Act . (EERA).

My investigation of this charge reveals the follow ng rel evant
facts. ' '

The Association and the District were parties to a collective
bar gai ni ng agreenent for the termJuly 1, 1991, through June 30,
1992. The agreenent contains a salary provision concerning

anni versary increnments that states as follows:

Qual i fying years for 14th, 16th, 20th and
25th anniversary increments nust have been
served in the Buena Park School District.

As a result, enployees given credit for prior experience for
general salary placenent purposes are not given that credit for
anni versary increment purposes.?!

The parties began negotiating a successor agreenent in October
1992. The Association took the position that the anniversary
i ncrement provision viol ated Educati on Code section 45028 and
should be elimnated, but the District allegedly insisted that
the provision be maintained. The parties jointly declared

This woul d appear to be the nature of an anniversary
i ncrenment.



Di sm ssal Letter

LA- CE- 3310
July 8, 1993
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| amtherefore dismssing the charge, based on the facts and
reasons contained in this letter and ny June 23 letter.

Right to Appeal

Pursuant to Public Enploynent Rel ations Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent by tel egraph
certified or Express United States nmail postmarked no | ater
than the |ast date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of CGvil Procedure section 1013 shall apply.
The Board's address is: _

Publ i c Enpl oynment Rel ati ons Board
1031 18th Street
Sacranment o, CA 95814

If you file a timely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment -in opposition within twenty (20) cal endar
days follow ng the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec.  32635(b).)

~Service

Al'l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"

nmust acconpany each copy of a docunent served upon a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,

. sec. 32140 for the required contents and a sanple form) The
docunment will be considered properly "served' when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed.



Di sm ssal Letter

LA- CE- 3310
July 8, 1993
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Ext ension of Tine

A request for an extension of time, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at least three (3) cal endar days before
the expiration of the tine required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shall
be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Fi nal Date

If no appeal is filed wthin the specified time |imts, the
dism ssal wll becone final when the tinme Iimts have expired.

Si ncerely,

ROBERT THOVPSON
Deputy General Counsel

s

B o we g,
Y FHOwST: N
Regi onal Attorney

At t achnent

cc: Asa E. Reaves, Esq.



